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	Governor’s Committee on People with Disabilities (GCPD)
Policy Development Proposal

	Issue Topic: APS Complaint Follow Up
Description:  There are limited to no follow ups with complaints filed with the provider hotline. Once APS decides to pass on a case to HHSC “client rights” there needs to be a system in place for the client’s, Legally Authorized Rep (LAR) etc. to be notified by HHSC and informed of the receipt of the case, and any follow up or changes made by the facility to address the concerns.
Currently after APS passes the case to HHSC client rights, it is the provider’s responsibility to inform the client/LAR of any actions taken. This is a conflict of interest, as complaints against facilities usually involve an employee.
As of 2017, the program referred to as “APS” is now called HHSC Provider Investigations (PI). 
DADS Consumer Rights and Services, referred to as “clients rights” above, is now HHSC Complaint and Incident Intake (CII), and the team that addresses complaints about Home and Community-based Services (HCS) and Texas Home Living (TxHmL) services transitioned out of CII to the HHS Office of the Ombudsman in January 2019. That team is now the Intellectual and Developmental Disability Ombudsman (IDD Ombudsman). 
When an allegation received by PI does not meet the definition of an allegation of abuse, neglect, or exploitation (ANE), PI forwards the information to the appropriate party. For cases involving HCS and TxHmL providers, PI sends a copy of the referral document to the IDD Ombudsman or to HHSC Long-Term Care Regulatory (LTCR). Referral documents received by LTCR are forwarded to the IDD Ombudsman. The IDD Ombudsman investigates concerns noted in the PI referral and forwards the outcome of that investigation to LTCR. The PI referral documents do not include information about the person who initially reported the allegation to Statewide Intake, and the IDD Ombudsman does not have access to contact information for individuals and guardians. Reporters who are notified by PI that their allegation will not be investigated can call the IDD Ombudsman at 800.252.8154 to submit a complaint. IDD Ombudsman records can be requested through the HHSC Open Records Coordinator. The IDD Ombudsman does not receive PI final investigation reports. While HHSC PI investigations records are confidential by law in accordance with Human Resources Code Chapter 48.101, PI releases the investigation finding to qualified parties as outlined in Title 26 of the Teas Administrative Code Subchapter G. As a qualified party, PI sends a letter to the reporter notifying them that the case will not be investigated by PI.

	Explain how this is a common/frequent issue or concern.
When a complaint is called into the hotline regarding a concern about a facility, there is no follow up once the complaint leaves APS and is sent to “client’s rights” with HHSC’s “Complaint and Incident Intake Line”. There are limited ways for a client or guardian to find out how the issues or concerns are rectified.  Cases seem to “vanish” during the transfer of the case between agencies. 

	Link to background materials or additional information:


	Identify GCPD Issue Area(s) affected: 
Health


	Describe the proposed policy or legislative solution: 
The investigative arm or regulatory should be combined into one agency, not two.  The effectiveness of the investigations should be audited with oversight being made by an impartial third party. It is inappropriate for the person making the complaint to get the results from the party complained against. HHSC needs to provide the individual making a complaint with the final report identifying the outcome. When a complaint involves the reporting of physical or psychological harm to the client to a client, or the reporting of an alleged crime, the results of an investigation needs to be reviewed by a supervisor and shared with law enforcement. HHSC needs to use complaint data to direct audit investigations of long term care facilities.  
There need to be strict policies in place mandating communication with the interested parties once APS passes the case to HHSC. If a Legally Authorized Representative (LAR) is concerned enough to call in a complaint, then the state should care enough to provide information about the case beyond APS.
The responsibility of notifying the client/ LAR about the outcome and corrective actions taken should come from HHSC, not the provider.
As of 2017, both the investigative and regulatory arms are in the same agency. Pursuant to Senate Bill 200 (84th R.S), Provider Investigations transferred to the Regulatory Services Division of HHSC. Transformational efforts began in March of 2020.  At that time, the Regulatory Services Division created a Quality Assurance division within Long-term Care Regulation, thus ensuring that the effectiveness of investigations is audited by a third party not in the survey/investigation section. All PI investigations are reviewed by the QA division prior to closure.  The QA division is not affiliated with the investigation and serves as a third party approver.  At this time, PI does not have access to or influence over corrective actions required by HHSC surveyors or those taken by the provider. Existing rules and policies provide the following guidance:
· Title 26 of the Texas Administrative Code (TAC) §711.401 requires PI to notify law enforcement when the allegations rise to the level of a criminal offense. 
· 26 TAC §711.609 requires PI to notify the reporter of the investigation outcome and the method to appeal the investigation finding within 5 days of case closure.
· 26 TAC §711.611 requires facilities, community centers, local authorities, and HCS waiver program or TxHmL waiver program providers providing services to an individual enrolled in the HCS or TxHmL waiver programs, to notify alleged victims, guardians, parents of the investigation finding ad the method to appeal the finding in accordance with their HHSC program rules.  
· 26 TAC §711.611 requires PI to notify the victim or alleged victim, guardian, or parent of the investigation outcome and the method to appeal the investigation finding, for all other service providers. 
· Policy requires PI to notify the probate court of an allegation when the alleged victim has a court appointed legal guardian.  
· 26 TAC §711.605 requires PI to provide the final abuse and neglect report to the appropriate HHSC state office staff when the provider is an ICF/IID, an HCS, TxHmL, HCBS - Adult Mental Health, or YES waiver provider so they can ensure the health and safety of the individual receiving services.
· PI’s final reports are confidential and are only released in certain situations.  However, qualified parties may request PI case records from HHSC by completing the appropriate form and sending the completed form and all required documents to HHSC Open Records.  The victim, legal guardian, parent (if the victim is a child), and reporter may also request an appeal of an investigation finding by contacting PI directly.
· HHSC Risk Assessment Coordinators (RAC) review all completed HHSC PI final abuse and neglect reports received from PI for the HCS and TxHmL programs.  The RAC identifies any concerns they have while reviewing the report and those noted by the PI investigator.  The RAC follows up with the provider to ensure all concerns are addressed by the provider and that all necessary actions are taken.  The RAC also makes sure that the provider has taken necessary actions if the ANE allegation is confirmed. If the RAC determines that there are serious enough concerns after reviewing the case or they determine that an individual may still be at risk, then the RAC will generate an on-site request and forward it to regional LTCR staff.

	The policy proposal will require a change in:
[bookmark: Check1][bookmark: Check2][bookmark: Check3]Administrative Policy x|X|   Agency Rule |_|   Change in State Law  x|_|
[bookmark: Check4][bookmark: Check5]New Law x|_|   Other (e.g. public awareness, etc.) |_|

Describe: Not sure, but it would involve two agencies, DFPS and HHSC

	Legislative History/Update:



	Explain the feasibility of this recommendation: 

Should not require legislation but may require amendments to log term care provider contracts and HHSC policies and procedures. 


	List any known cost factors (fiscal note). Show calculations.

None

	State agency(ies) affected by proposal:
· DFPS
· HHSC
· 

	Stakeholder groups likely to support this proposal:
· Groups providing advocacy and support for clients and families of those with intellectual disabilities.
· 

	Stakeholder groups likely to oppose this proposal: 
· HCS providers
· 
· 

	Describe how affected groups will be impacted by proposed solution(s) (i.e., cities, counties, businesses, employers, etc.):


	[bookmark: Check6][bookmark: Check7]Recommended for GCPD policy recommendations:   Yes  |_|   No |_|
MOTION: 

	Signature of GCPD Exec Director: /s/   
	 Date:        

	Signature of GCPD Chairman: /s/    
	 Date:        

	 (For Office Use Only)
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