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	Governor’s Committee on People with Disabilities (GCPD)
Policy Development Proposal

	Issue Description: 
The Texas Family Code Section 154.302(c) was modified in 2019 to state that child support for an adult child with disabilities may be paid to a special needs trust. The advantage of using a trust is that the support payments do not count as income for the purpose of determining eligibility for needs-based government benefits such as Medicaid and Supplemental Security Income (“SSI”).[footnoteRef:1] This change to the Family Code now alerts family law attorneys of the special needs trust option. It also provides assurance to judges of their authority to order child support to be paid to the trust.  
Unfortunately, the last two sentences of the new code section are causing a lot of confusion. The language states that the support may not be paid to the state disbursement unit and then adds that “this subsection does not apply in a Title IV-D case.”[footnoteRef:2] What I have seen in my legal practice and noticed across the state is that the Attorney General’s Office has inconsistent practices throughout Texas when it comes to interpreting these sentences. Some offices are using the state disbursement unit to collect the support by identifying the client as the custodial parent who is serving as trustee. Other offices are saying that the OAG has no authority to assist in the collection of child support based on this new law. 
In many cases, if the Attorney General’s Office does not assist in the collection of support, the obligor parent simply stops paying. This forces many families to make a difficult choice. If they ask the Court to order the support to be paid directly to the adult child (i.e., no special needs trust), then the state disbursement unit will help collect the payments. However, all support payments will be counted as income for the adult child, which will reduce or eliminate SSI and other needs-based government benefits. On the other hand, if the support is assigned to a special needs trust, then the state disbursement unit may not help collect the monthly payments. If the payments stop, the family will have to hire private counsel and go back to court without the assistance of the Attorney General’s Office. As a practical matter, many adult children with disabilities will either go without SSI and Medicaid or without child support.

	The policy proposal will require a change in:
Administrative Policy ☐ Agency Rule ☐   State Law  ☒
New Law ☐  Other (e.g. public awareness campaign, etc.) ☐
Describe: This policy proposal may first require an official Attorney General Opinion, then a change in the federal law , and finally a change in the . 

	Explain how this is a common/frequent issue.
I have seen this problem arise repeatedly in my own law practice and believe it to be systemic problem after speaking with other Texas attorneys in this field. Attorney General Offices across the state are reaching inconsistent results as they attempt to grapple with the language in the 2019 statute. Last year, the Managing Assistant Attorney General, Metro 219 Special Services, told me that she had received “confirmation from upper management regarding payments to the trust not going through the state disbursement unit as is outlined in the Texas Family Code.” In other words, the Attorney General’s Office in my area has been told not to assist in the collection of child support assigned to a special needs trust. However, in the past month, this same local OAG signed off an order continuing support payments made to a special needs trust through the state disbursement unit. This inconsistency across the state and within local offices causes uncertainty and unfairness to adult children with disabilities in Texas.

	Link to additional information:
House Bill 588 was the state legislation that led to the changes in the Texas Family Code that has caused the confusion. As I learned more about the history behind HB 588, I discovered that the OAG had raised a concern that the proposed amendment to the Texas Family Code could run afoul of federal law which prohibits child support from being paid to third parties that are not parents, conservators or guardians.[footnoteRef:3] There is a direct conflict between 45 CFR 302.38, that may prevent support from being paid to a special needs trust, and the Social Security Administration’s policy of considering direct payments of support as income which would reduce or eliminate SSI benefits. It seems that both policies can be balanced by creating an exception for special needs trusts in 45 CFR 302.38.[footnoteRef:4] While changing federal law is no simple matter, I believe a request from the Governor for an official Attorney General Opinion will clarify the application of the 2019 statute and lead to changes in federal law and Texas law as necessary.  


	Identify GCPD Issue Area(s) affected: 
Accessibility

	Describe the proposed policy or legislative solution: 
An official Attorney General Opinion would clarify the OAG’s policy and hopefully prevent inconsistent practices across the state. The Attorney General Opinion could also be a huge help in getting the federal law amended, if necessary, which would likely then enable the author and sponsors of House Bill 558 to move forward with an amendment to state law. [footnoteRef:5] 

	Legislative History:
Although it has been a long-standing practice for many judges to assign child support to a special needs trust in order to preserve government benefits, other judges have been uncertain of their authority to designate a special needs trust as the recipient of child support payments. My understanding is that HB 588 was passed in response to these judicial concerns to clarify that judges have authority to assign child support to a special needs trust and ultimately help individuals with disabilities. I know that the legislative intent behind the 2019 changes was to improve the lives of individuals with severe disabilities by augmenting SSI benefits with child support payments. The legislators were certainly not trying to make it more difficult for these individuals to collect ongoing child support so I believe they will be interested in learning about the effects of the new law.

	Explain the feasibility of this recommendation: 
While changes in the law may take time, there is no opposition to the ultimate goal of keeping OAG involved in the collection of child support directed to a special needs trust.  Having the Governor’s office request an official Attorney General Opinion should be a very feasible first step.

	List any known cost factors (fiscal note). Show calculations.
I’m not aware of any cost factors associated with the proposed solution. 

	State agency(ies) affected by proposal:
Office of the Texas Attorney General
Click or tap here to enter text.
Click or tap here to enter text.

	Stakeholder groups likely to support this proposal:
Disability Rights Texas 
National Academy of Elder Law Attorneys (NAELA) and Texas chapter of NAELA
Arc of the United States and Arc of Texas
· Click or tap here to enter text.Click or tap here to enter text.

	Stakeholder groups likely to oppose this proposal: 
None
Click or tap here to enter text.
Click or tap here to enter text.

	Describe how affected groups will be impacted by proposed solution(s) (i.e., cities, counties, businesses, employers, etc.):
This will impact individuals with disabilities who are entitled to receive government benefits and child support payments. Families will benefit from OAG’s assistance in collecting and enforcing the support payments that are so critical to meet the needs of individuals with severe disabilities.

	Recommended for GCPD policy recommendations:   Yes  ☐   No ☐
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