


Disability Rights Texas Policy Recommendation to the Governor’s Committee on People with Disabilities for the 87th Legislature

GOAL

Ensure the protection of adult students with disabilities in Texas public schools by enacting statutory authority allowing school districts to appoint an educational representative for a student who has reached the age of majority, does not have a guardian, and would benefit from the advocacy of an educational representative.

PURPOSE OF RECOMMENDATION

Under the Individuals with Disabilities Education Act (IDEA), a student receiving special education services over the age of eighteen who needs an educational representative must have access to a process allowing their parent or another appropriate adult to be appointed their representative to ensure his or her special education rights are protected. [footnoteRef:1] Texas does not have such a process. In 2019 Disability Rights Texas, as the protection and advocacy agency for people with disabilities, exercised its diligence in asking the Texas Education Agency (TEA) to adopt a rule to fulfill the procedural requirement laid out in the IDEA. TEA declined that request for lack of a state statute allowing such a procedure. [1:  34 C.F.R. § 300.520(b) (2020).] 


CHALLENGES

By law, a person over the age of eighteen is deemed legally competent and presumed capable of making their own decisions. [footnoteRef:2] In Texas there are approximately 23,054 students between the ages of eighteen and twenty-one receiving special education services in Texas public schools.[footnoteRef:3] These students have a wide variation of needs and abilities and not all require the continued involvement of another adult in their education. However, there are many who are unable to fully understand their rights and unable to provide informed consent throughout the special education process. Some of these have a legal guardian in place, but others do not. [footnoteRef:4] Those students without a legal guardian are vulnerable to having their educational needs and interests overlooked. [2:  Tex. Health & Safety Code Ann. § 576.002; See Dubree v. Blackwell, 67 S.W.3d 286 (Tex.App.—Amarillo 2001, no pet). ]  [3:  TEA data available for 2018-2019 school year ]  [4:  There were 51,250 people in Texas in 2018 with legal guardianship. The guardianship process can cost between $2,000-$5,000. https://www.navigatelifetexas.org/en/transition-to-adulthood/legal-guardianship-for-young-adults-with-disabilities;] 


By way of illustration, J.A.is one of those adult students without a guardian and in need of an educational representative.[footnoteRef:5] J.A. was diagnosed with Attention Deficit Hyperactivity Disorder, Fetal Alcohol Syndrome, and other significant cognitive impairments that put him on a first or second grade level. In 2019 J.A.’s father filed a request for a due process hearing on behalf of J.A. claiming J.A. was denied a Free Appropriate Public Education (FAPE) under IDEA. The parent’s request for the due process hearing was denied because J.A. was eighteen and the father was neither the legal guardian, nor the appointed educational representative. J.A.’s father was never able to become the educational representative for J.A. because Texas does not have the procedure prescribed under the IDEA. The merits of the question of denial of FAPE were left unresolved to the detriment of J.A. [5:  J.A.’s dispute about who had standing to request a due process hearing against the school district was litigated in the court system and these facts are drawn from court records.] 


POLICY RECOMMENDATION
[bookmark: _GoBack]
The 87th Legislature adopt legislation to amend the Texas Education Code to create a process allowing the appointment an educational representative for students receiving special education services over the age of eighteen in accordance with IDEA. This procedure would enable school districts, upon request, to determine whether the student lacks the ability to provide informed consent regarding the student’s educational program and if so, proceed with the appointment of an educational representative.
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