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	Governor’s Committee on People with Disabilities (GCPD)
Policy Development Proposal

	Issue Description: 
Who should fill out a Certificate of Medical Evaluation (CME)

	The policy proposal will require a change in:
Administrative Policy ☐ Agency Rule ☐   State Law  ☒
New Law ☐  Other (e.g. public awareness campaign, etc.) ☐
The determination of incapacity of a potential ward by a physician examination is
required for a court to establish a guardianship. The applicant must present a written letter or certificate from a physician licensed in Texas that must: 
· describe the nature, degree, and severity of the proposed ward's incapacity, including any functional deficits regarding the ability to:
a. handle business and managerial matters;
b. manage financial matters;
c. operate a motor vehicle;
d. make personal decisions regarding residence, voting, and marriage; and
e. consent to medical, dental, psychological, or psychiatric treatment;
· regarding the proposed ward's ability to operate a motor vehicle and make personal decisions about voting, state whether they:
a. have the mental capacity to vote in a public election; and
b. have the ability to safely operate a motor vehicle;
· provide an evaluation of the proposed ward's physical condition and mental functioning and summarize their medical history if reasonably available;
· in providing an evaluation, state whether improvement in the proposed ward's physical condition and mental functioning is possible and, if so, state the period after which they should be reevaluated to determine whether a guardianship continues to be necessary;
· state how or in what manner the proposed ward's ability to make or communicate responsible decisions concerning themselves is affected by their physical or mental health, including the ability to:
a. understand or communicate;
b. recognize familiar objects and individuals;
c. solve problems;
d. reason logically; and
e. administer to daily life activities with and without supports and services;
· state whether any current medication affects the proposed ward's demeanor or their ability to participate fully in a court proceeding;
· describe the precise physical and mental conditions underlying a diagnosis of a mental disability, and state whether the proposed ward would benefit from supports and services that would allow the individual to live in the least restrictive setting;
· state whether a guardianship is necessary and, if so, whether specific powers or duties of the guardian should be limited if the proposed ward receives supports and services; and
· include any other information required by the court.

If an intellectual disability is the basis of the proposed ward's alleged incapacity, the court may not grant an application to create a guardianship unless the applicant presents to the court a written letter or certificate that:
· complies with the above requirements; or
· shows that not earlier than 24 months before the hearing date:
a. the proposed ward has been examined by a physician or psychologist licensed in this state or certified by HHSC to perform the examination, and the written findings and recommendations include a determination of an intellectual disability; or
b. a physician or psychologist licensed in this state or certified by HHSC to perform the examinations updated or endorsed in writing a prior determination of an intellectual disability. 

Under current Texas law, the physician or psychologist identified to perform the examination to report on the capacity and functioning of a proposed ward does not have a specific specialty or experience in conducting capacity and functioning evaluations. Individuals can be examined by physicians that may not have experience or training with capacity assessments. If physicians without experience or training in capacity assessment conduct evaluations for proposed wards, the resulting evaluation may not be a true reflection of the capacity or functional abilities of the proposed ward and result in guardianships established for people who may not need them. 

The CME form currently used by physicians to evaluate proposed wards requires physicians to provide their name, office address and whether or not they are licensed to practice in Texas. To ensure the physician filling out the CME form is qualified to perform the evaluation they must provide information on their specific specialty on the form to assure the attorney ad litem for the proposed ward that their evaluation should be used. 

	Explain how this is a common/frequent issue.
The Texas Estates Code Chapter 1101 outlines the required certified medical evaluation required to be submitted with an application for guardianship, however the statute is very broad when naming who can conduct the examination, a physician licensed in Texas. Primary care physicians and pediatricians can provide a certification of medical evaluation, although good intentioned, these providers may not have training or experience to perform such an assessment.  Allowing a medical professional without sufficient training and experience to provide the CME for a guardianship application, can lead to individuals being inappropriately recommended for guardianship even though there may be another option. Physicians will evaluate in favor of the safest option for a proposed ward.

	Link to additional information:
Texas Estates Code Chapter 1101 - https://statutes.capitol.texas.gov/Docs/ES/htm/ES.1101.htm  


	Identify GCPD Issue Area(s) affected: 
Health

	Describe the proposed policy or legislative solution: 
Under current Texas law, the physician identified to perform the examination to assess the incapacity of a proposed ward does not have a specific specialty or training. Individuals can be examined by physicians that may not have experience with capacity or functioning assessments. If physicians without experience or training in capacity assessments conduct evaluations for proposed wards, guardianship applications are filed for people who may not need them. 

The CME form currently used by physicians to evaluate proposed wards requires physicians to provide their name, office address and whether or not they are licensed to practice in Texas. To ensure the physician filling out the CME form is qualified to perform the evaluation they must provide information on their specific specialty on the form to assure the attorney ad litem for the proposed ward that their evaluation should be used.

	Legislative History:
Texas Estates Code Chapter 1357- https://statutes.capitol.texas.gov/Docs/ES/htm/ES.1357.htm 

	Explain the feasibility of this recommendation: 
The issue of who can conduct a CME is an important one, and yes it is feasible. 

	List any known cost factors (fiscal note). Show calculations.
Click or tap here to enter text.

	State agency(ies) affected by proposal:
HHSC
DFPS
Click or tap here to enter text.

	Stakeholder groups likely to support this proposal:
Texas Parent to Parent 
Texas Council for Developmental Disabilities 
Disability Rights Texas 

	Stakeholder groups likely to oppose this proposal: 
Texas Medical Association 
Click or tap here to enter text.
Click or tap here to enter text.

	Describe how affected groups will be impacted by proposed solution(s) (i.e., cities, counties, businesses, employers, etc.):
There will be more consistency across guardianship applications with physicians sharing similar training conducting the required CME. 

	Recommended for GCPD policy recommendations:   Yes  ☐   No ☐
MOTION: GCPD staff use only
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